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Large numbers of Eritreans, Sudanese, and other Africans started to enter Israel via its 
southern border in 2006. These individuals were first put under the protection of the UNHCR, 
which registered and documented them. In 2008, individuals under this category began to 
be registered and documented by the Israeli Ministry of Interior (MOI). While the MOI fully 
replaced the role of UNHCR starting in July 2009, the cases of Sudanese and Eritreans were not 
individually examined, and the citizens of these countries were put under a “non-removal” 
policy. In 2009, the MOI also began to examine the cases of individuals from countries not 
included in the non-removal policy, referred to by the MOI as the “temporary protection policy.” 
Although the grave faults of the way asylum applications are examined by the MOI and the 
implications of the non-removal policy as exemplified by the case of Southern Sudanese have 
been discussed elsewhere (Berman 2012, Lijnders 2013), other aspects of asylum that concern 
mostly the Eritrean and Sudanese populations have not yet been thoroughly discussed and 
analyzed. The purpose of this report is to explore these issues and show that these groups of 
individuals have not had their needs appropriately met as a result of the way the MOI handles 
their cases and claims.   
The first topic is identity. Since the registration and documentation of Eritreans and Sudanese 
was handed to the MOI, dozens of individuals have been refused protection as, according to 
the MOI, their identity was not established in a satisfactory manner. According to Sigal Rozen 
from the Hotline for Migrant Workers (HMW)1, in January 2008 approximately 2000 Eritreans 
residing in Israel received the B1 Working permit for half a year. When the “Infiltrators› 
Screening and Identification Unit” was established that same year, officers invited those 
2000 Eritreans to a re-identification process. Judging from the large number of Eritreans who 
arrived to the HMW office complaining that their working permits had been taken from them 
by the MOI, it is fair to estimate that about 1000 Eritreans, previously identified as such by the 
UNHCR’s experienced and well trained officers in Israel, were identified as Ethiopian by the 
new MOI screening officers.  
Eritreans are not the only population to have been identified as Ethiopian. The HMW also 
attempted to assist D., a South Sudanese who was released as such in April 2007 after being 
held in prison for a whole year. D. speaks the Nuer tribal language and is from Jakao, a place in 
South Sudan near the border with Ethiopia. When asked by the Immigration officers in Lod if 
he knew Amharic, D. spoke to them in this language, demonstrating to the best of his ability his 
poor Amharic. This was enough for the MOI officers to decide that D. is Ethiopian, in contrast 
to the UNHCR’s claim that he is South Sudanese. Since it was clear that Ethiopia would not 
recognize D. as Ethiopian, the MOI made no attempt to deport him to Ethiopia. Yet, in spite 
of the HMW›s great efforts, D. spent most of his years in Israel without any permit, unable to 
work regularly as employers feared being fined for hiring him. It was only towards the end 
of 2011, after the State of South Sudan was established and the MOI decided it was safe to 
deport South Sudanese, did D. receive his 2A5 conditional release document acknowledging 
the fact that he is South Sudanese. During the middle of 2012, he was deported to South 
Sudan with other South Sudanese who were in the same situation. 
In cases of contested identity as described above, the MOI refused to issue such individuals 
a visa. Instead, they were either given appointment papers (or requested to bring more 
evidence to prove their identity) or a letter of rejection. Later, when the Refugee Status 

1   Ms. Rozen contributed with information to this report in August 2013
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Determination (RSD) unit was established in Salame, some individuals were sent to the 
RSD process, some were interviewed, and some continued to be transferred back and forth 
between the units. Eventually, when the two MOI units were unified in 2012, individuals of 
concern started to receive an official letter of rejection on the basis of the RSD procedure2. 
In the face of the high number of refusals to document individuals, refusals that left the 
individuals in question with no protection and no rights, human rights organizations and 
attorneys started to challenge the MOI’s decisions, appealing to the MOI and the court. In 
this report, we wish to discuss how identity is investigated by the MOI and examine the 
problematic issues that arise when identity is placed in the center of the asylum process.  

A related issue regards a group referred to as ethnic Eritreans. Ethnic Eritreans are individuals 
who were born or lived outside of Eritrea and have no Eritrean citizenship. Most ethnic 
Eritreans have lived in Ethiopia, and since Ethiopia was their anchor, the MOI determined that 
they could be deported to Ethiopia, where according to MOI they would be entitled to legal 
status and rights. In this report, we discuss the history of ethnic Eritreans and why, in asylum 
terms, they should not be removed to Ethiopia. 
Lastly, we move to statelessness. Some ethnic Eritreans are in fact stateless persons. While 
their case is often rejected out of hand or referred to a long RSD examination, certain cases 
should potentially qualify for protection on the basis of the 1954 “Convention Relating to 
the Status of Stateless Persons”, which created an international recognized status for de jure 
stateless individuals. In this report, we describe how the statelessness procedure in Israel has 
evolved, identify its flaws, and explore why most ethnic Eritreans do not qualify as stateless 
individuals. 
The report is based on several months of research that included conducting interviews and 
gathering written material (mostly court records). It is also based on material collected at the 
African Refugees Development Center (ARDC) as part of the Asylum Assistance Application 
project throughout the last three years. The interviews conducted included those in Israel 
with the legal clinic at the Tel Aviv University, the UNHCR, the Ethiopian embassy in Tel Aviv, 
and elsewhere3. However, in order to highlight the flaws in the system and suggest ways for 
improvement, interviews were also conducted abroad with attorneys, government officials, 
and organizations dealing with asylum claims. We approached dozens of organizations in 
Europe and eventually managed to conduct interviews with individuals in a few countries. 
While we hope the information provided here will be of help to others, the constraints of the 
research should be indicated.  
The reality of asylum in Israel is short and dynamic. Since we have started writing the report, 
new developments have occurred, including the State’s declaration in court of its plans 
to deport Eritreans and Sudanese to a third country in Africa. In the face of this instability, 
we hope that the report can shed light on specific aspects concerning asylum and identify 
fundamental issues concerning legislation, such as the way the asylum system functions and 
the standpoint of courts. In addition, the issue of ethnic Eritreans requires further investigation 
since, our efforts notwithstanding, we were not able to retrieve enough information through 
interviews in Ethiopia. This information is of great importance to individuals still living in Israel.   

2     5.2.0012
3     See Appendix 1

The first time I came across a case of contested nationality was in 2008. A man from Eritrea 
introduced me to another man, “M”. M had been denied a conditional release visa by the 
MOI in Lod because the official he spoke to did not believe M was from Eritrea or that he was 
an Eritrean national. When I asked the man who brought the case to my attention why he 
was so certain M was in fact from Eritrea, he responded, «because we are acquainted from 
Asmara» (the capital city of Eritrea). At this point, I realized how absurd the situation is: a 
person escapes his/her nation-state, often in haste and illegally, and because of this often he/
she has no official documents with him/her. Such a person cannot approach his/her embassy 
in order to request official documents demonstrating he/she is a citizen, as we shall discuss 
further, since he/she is escaping this very country. And yet he or she is denied protection 
in the country of asylum because the country of asylum is not satisfied as to the person’s 
identity. M was denied protection for months and not given a visa; therefore, he was not able 
to be employed legally and was exposed to arrest and deportation.
   
In Israel, such cases became very common for Eritreans and Sudanese as large numbers of 
newcomers began arriving into the country. Their individual applications for asylum were not 
reviewed. Instead, they were included under the non-removal regime on the basis of their 
identity. For this reason, the focus of asylum became one’s country of origin rather than one’s 
individual’s application, as is the case in other Western asylum systems. As the non-removal 
policy is the most effective protection in Israel, and as all individual applications are almost 
(all) eventually denied, applicants have been “motivated” to seek inclusion under the non-
removal policy even under false pretense. So how can one prove one is from the place one 
says one is in a convincing manner? How can a person in this situation demonstrate he/she 
is who he/she claims to be? Since the Israeli non-removal policy is quite an exception in the 
Western world, there is no substantial research or academic literature on contested nationality. 
The interviews we conducted in Europe and North America, which we will discuss later, show 
that the verification of the applicant’s national identity is normally embedded in the RSD 
procedure as part of the applicant’s credibility and therefore is not normally considered an 
issue in itself. 

1.1. Nationality, Sexual Orientation and Age 

While group-based protection is often associated with mass influx of refugees and the 
incompatibility of African asylum regimes, prima facie protection in certain circumstances also 
constitutes effective protection. Group protection can also be seen as protection implemented 
whenever a certain group (ethnic, religious, social) is recognized as systematically persecuted, 
and therefore it shifts the burden of proof in the asylum process to affiliation and identity 
rather than individual claims (Francois Durieux 2008). Therefore, while identity is embedded 
in RSD, the RSD process is also often founded on a claim to group affiliation. In addition, 
while in the Israeli case the focus of the non-removal policy is nationality, other aspects of 
the individual’s identity, such as age or sexual orientation, could be the focus of asylum. The 
literature on age and sexual orientation in Western asylum systems shows that this assessment 

 
Chapter 1 | CONTESTED NATIONALITY: DENYING PROTECTION                   
            ON THE BASIS OF THE APPLICANT’S NATIONAL IDENTITY
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of age and sexual orientation is problematic. While the EU asylum procedure directive does 
not require medical examination for the purpose of age assessment (Abbing 2011), the use 
of such methods, which may be presumed accurate and scientific, is highly contested as the 
concordance of the results is based on a chart that was established years ago and which was 
driven by data collected from Caucasian populations. According to a study conducted at the 
University College London (UCL), the use of X-rays can fail in one third of the cases (Coughlan 
2012). In addition, such an examination can jeopardize the individual’s health and may have 
a traumatizing effect. For the purpose of age determination, experts recommend combining 
methods and data in the assessment process - such as medical, cultural and psychological 
indicators: “It would be better to define the status as a minor in terms of combination of 
medical, psychological social and cultural data, involving network of experts, so that it is a 
collective, multidisciplinary examination, a holistic approach...” (Abbing 2011: 47).  

In the case of sexual orientation, researchers have shown that such affiliation is difficult to 
prove as sexual orientation is generally an “invisible or less obvious characteristic” (Choi 
2010:242). Sexual orientation also is not documented, and therefore such an identity could 
be proven only by one’s testimony. In addition, individual credibility regarding such a claim is 
often based on Western stereotypes. For example, gay males are expected to be flamboyant 
and feminine, whereas gay females are expected to be masculine and assertive. Thus, “if 
people fail to live up to these stereotypes their credibility may be at jeopardy” (ibid: 243). In 
the UK, for example, immigration judges tend to reject a person on the basis of homosexuality 
if such a man was married or has children (O’Leary 2008). In addition, a person who claims to 
be gay is expected to engage in gay conduct in the UK. The testimony of a British citizen as 
to gay conduct supports the applicant, but the absence of such a testimony undermines his 
or her claim.  

What could be concluded at this point from the research available on age and sexual 
orientation is that the determination of identity should be based on a multi-disciplinary 
approach, as well as on different methods and sources. Furthermore, when it comes to 
testimonials of credibility, officials and immigration judges should be cautious with assessing 
credibility on the basis of stereotypes. For example, as we shall demonstrate further, asylum 
officials in Israel often conceptualize national identity in terms of language or the familial unit. 
Instead, identities should be considered in their specific context and examined according to 
the profile of the specific applicant.   
    

1.2. The History of Identity Determination in Israel and Its Problems  

The process of registration and identification, according to Sharon Harel from the UNHCR 
office in Tel Aviv, is a process that was adopted by UNHCR Israel in response to the large 
number of Africans who entered the country in a short period of time.  Since UNHCR did 
not have the capacity to interview all the new arrivals within a short period of time, they 
decided to put in place a process “...that did not exist in Israel until then, which is a separate 
process of registration and identification”4. As part of the registration process, the person had 
to substantiate his or her nationality by providing information, presenting documents, or 

4    Harel S, personal interview, February 19, 2013 

through other means. The identification process included a detailed set of questions about 
the place of origin, culture, music, food, and so on. When the documentation of Eritreans 
and Sudanese was transferred to the MOI, along with the responsibility for all asylum cases 
in 2009, the Ministry adopted the UNHCR model of registration and identification. However, 
according to Sharon Harel, the difference at the beginning was that the MOI gave much more 
weight to official documents and less weight to the population and its profile. As a result, 
individuals waited for longer periods of time to be identified and often had to put great effort 
into obtaining documents from their families back home. Such efforts sometimes endangered 
family members in Eritrea as these family members had to send their IDs to Israel to support 
their relative’s origin, and meanwhile, they were forced to live without these essential 
documents. On the other hand, witnesses and affidavits that can attest to the validity of the 
person’s claim to a country of origin were not accepted as substitutes for documentation 
according to attorneys Anat Ben Dor from the Tel Aviv University Refugee Rights Clinic and 
Asaf Weitzen from the Hotline for Migrant Workers. Another option was approaching the 
Embassy, which, in the eyes of UNHCR, is contradictory to the 1951 Convention. As Sharon 
Harel says: “this is another serious issue because some of them could have been asylum 
seekers, people who were persecuted by the authorities. Pushing them somehow, or not 
giving them the choice to prove their nationality otherwise but approaching the Embassy and 
asking them for an I.D. was their last chance...”. The idea that the authorities of the country of 
origin should be involved in confirming the nationality of the individuals fleeing that country 
was also the case in 2005/6 with individuals from the Ivory Coast. According to attorney Anat 
Ben Dor, the Israeli government invited representatives of the Ivorian authorities to assist in 
the identification process, and subsequently a number of Ivorians were documented.
The problem in involving the authorities from the country of origin can be understood from 
the literature available on the war in the Ivory Coast. Citizenship and political conflicts in 
Africa, claims Bakarr Bah, are causally connected. In the conflict that emerged in the Ivory 
Coast, the state’s law enabled the government to strip individuals’ citizenship based on 
archaic ancestry requirements. The law was used as tactic to disqualify different political 
leaders from running for President, but it also had an impact on the entire population (Bakarr 
Bah 2010:603). Therefore, placing the counsel as the authority in determining the identity 
of individuals fleeing the Ivory Coast at that time ignored the very cause of the war that had 
caused such individuals to flee. It therefore also ignored the possibility that the counsel may 
not identify certain individuals as Ivorians on the basis of the ideology that stripped certain 
populations of their citizenship and drove the country into a war. Indeed, Sharon Harel says 
that, for this reason, certain individuals were wrongfully not identified as Ivorians: “although 
they were born and raised in the country, their origin was from a neighboring country...”. In 
the case of Eritrean nationals, the problem is slightly different. Human rights organizations are 
told by the refugees who approach them that the Eritrean Embassy demands the 2% income 
tax payment for service and requires certain individuals to sign a “confession” document in 
which they apologize for their wrongdoings and declare they are willing to accept the proper 
punishments. According to Sigal Rozen, many individuals reported to the HMW that they were 
required to provide the Embassy with the names and contact details of all family members 
living in Eritrea: “Approaching the embassy, as I have witnessed, may have other negative 
implications on the applicant such as being forced to provide more information that worsens 
the person’s asylum case”.
 
Another problem in the identification process relates to the reasons that certain individuals 
were not identified as Eritreans or Sudanese. According to Sharon Harel, individuals who 
had a more fluent command of Amharic, who were of mixed origin, or who were born or 
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had lived in Ethiopia were more likely to be identified by the Ministry as Ethiopian. Based 
on complaints documented by the ARDC, individuals who were not able to answer certain 
questions compiled by the Ministry were also denied protection. While the Ministry denied 
protection on the basis of identity, the criteria for identification were still not transparent. 
In a letter sent to the ARDC, the then head of the MOI unit in Lod, David Weitzman, refused 
to disclose the relevant criteria5. From the profile of certain cases of individuals who were 
rejected, it also seems that the Ministry is inconsistent in its assessment. The Ministry is not 
sensitive to cultural and gender-based differences and builds its decisions on stereotypes as 
to what national identity entails. As we shall also discuss later, and as was explained by Mr 
Weitzman to the ARDC in a meeting in 2012, the criteria for identity shifted in the MOI’s point 
of view from one’s legal status to one’s center of life. 

The inconsistency of the Ministry is well demonstrated in cases where members of the same 
family are identified as Eritrean or Sudanese (such as brothers, or a husband and wife) while 
others are not. In this context, the Ministry also believes that the same family members must 
hold the same type of documents and nationality. In an interview with attorney Anat Ben Dor, 
she explained that she had a case of two brothers who arrived to Israel on the same day and 
on the same flight, but one had an Ethiopian passport and the other an Eritrean: “the Ministry 
said either you are not brothers, or they told the Eritrean you are Ethiopian. You cannot be a 
family with divided nationality”. In that respect, the Ministry’s idea or stereotype is that family 
and nationality are the same. In another case, which was followed by the HMW for a number 
of years, two brothers sharing the same mother and father who originated from Darfur did not 
receive the same status. The older brother arrived in 2005, several months before his younger 
brother. The younger brother was one of the first Darfuris who entered Israel with a wife and 
son at the beginning of 2006. The two brothers and the wife were recognized as Darfuris from 
the Fur tribe by the UNHCR in Israel. In January 2008, when the first 498 Darfuris were called to 
the MOI offices to receive their temporary residency based on the Prime Minister’s decision, 
only the older brother and the wife of the younger brother received the temporary residency 
status. The younger brother was recognized by the MOI as «not from Darfur». Numerous 
letters sent by the HMW and affidavits of brave Darfuri friends who knew the two brothers 
from Darfur did not make the MOI change it’s mind. For this reason, and according to what 
advocate Ben Dor told us (and as human rights organizations are often told by their clients), 
family members are afraid to assist each other for fear that the decision regarding their own 
identity may change as well. 
 
As for cultural and gender-based sensitivity, the questions asked in the interview and the 
criteria for success are culturally situated. Ben Dor states that the expectation for the 
interviewee to provide accurate details regarding place and time is a Western one: “It is a 
Westernized way...you know who you are, you know where you are born, you know what are 
the countries around you...our clients do not respond to this logic”. In this context, there are 
also problems with different ways of relating to time and place, including different calendars, 
and the problems that come with inadequate translation. One of the cases Ben Dor used as 
an example is that of an elderly Eritrean man whom she prepared for an interview with the 
Ministry: “I wanted to prepare him for our interview with the MOI. I think that for an hour and a 
half we couldn’t work out his personal history...He was in the army, so from which year to which 

5    Letter from Dudu Weitzman to Netta Mishly. October 20, 2010  

year...He was not able to give me a proper answer and I am his lawyer, let alone the tension 
and pressure by the MOI...he thinks according to a different calendar, of course he will make 
mistakes...”. Additionally, lawyers claim that the questions posed by the Ministry are based on 
Western cultural assumptions and on information obtained through the internet rather than 
in-depth research. As a result, the information interviewees are expected to demonstrate is 
very formal and cannot be used as acceptable criteria for determining nationality in all types 
of interviewees. For example, according to attorney Ben Dor, the ability to recognize a place 
from photo is a cultural practice. Since some of her clients have never been exposed to photos 
and treat them as a type of a “miracle”, they cannot necessarily or easily connect the image 
with the physical world. Similarly, questions about the date of Women’s Day or the picture 
on currency notes cannot be answered by all members of the same nation state. Another 
cultural aspect is the way interviewees conduct themselves during the interview. According 
to attorney Yadin Eilam, the significance of the smile is an obstacle in interviews. While for 
interviewees the smile does not signify lack of respect or seriousness, the official concludes 
that the smile indicates lack of credibility. In addition to this, according to Eilam, applicants are 
unable to tell an official that they are unable to answer a question because of their political 
background. In this case, we see applicants who have come from dictatorships and have a 
logical mechanism that prompts them to respond to questions even when they do not have 
an answer: “[when] the person of authority asks a question you need to answer whether or 
not you know the proper answer...you need to answer in your best ability”6.  

Such gaps are especially evident in the case of female clients. Both attorney Anat Ben Dor and 
attorney Assaf Weitzen say their impression is that women tend to fail more in the “nationality 
test” designed by the Ministry. According to Anat Ben Dor, many women stay at home and 
cannot necessarily testify about official bureaucratic procedures or about their escape and 
travel from their home country; in all of these situations, they were not active, but instead 
their fathers or husbands managed the situation for them. Attorney Weitzen claims that the 
Ministry and the courts are unaware of the gap between men and women: “the judges believe 
that men and women are equal and therefore have equal access to education in their country 
of origin. This is not the case – most women are much less educated than men and do not 
have access to this information”.
  
Research conducted in Western countries on asylum shows that culture must be taken into 
account in the assessment process. In addition, researchers claim that the concept of asylum 
discriminates against women. Research has shown that Africans who marry in tribal ceremonies 
are not only unable to produce marriage certificates but are also unable to tell the exact dates 
of their marriage ceremony and celebrations since certain cultures do not place emphasis 
on dates (Bohmen and Shuman 2008: 42). The issue concerning dates was also confirmed 
during a personal interview conducted with Yadin Eilam. As a result, we found that applicants 
are forced either to say they are not able to answer questions or to speculate dates - both 
options are not beneficial for them (Kalin 1986:237). The use of a different calendar causes 
further confusions when filling out various forms and in judicial hearings. Further, applicants 
are often unfamiliar with Western legal methods of “storytelling” and are therefore unable 
to easily fit their accounts into the required narrative frame (Good, A. N.D.:8). In this context, 
asylum seekers often appear confused and timid; they speak lightly, do not make assertive 
statements, and use fragmented sentences, which can be interpreted as unconvincing and 

 6    Eilam Y, personal interview, February 7, 2013
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less credible (Kalin 1986). From a psychological perspective, researchers claim that the notion 
that general memories are not credible in contrast to specific ones is false and culturally 
contingent (Jobson 2009). Specific details are common in cultures where individuals are seen 
as independent rather than interdependent. Studies also discuss the influence of the culture 
of politics in the interaction between applicants and officials. Bohmen and Shuman assert that 
individuals who lived under military and other oppressive rulerships may, as it applies to direct 
communication between the individuals and the authorities, beg or pray for forgiveness for 
minor infractions. In addition, applicants may be afraid to speak freely to figures of authority 
(Conlan Waters and Berg 2012:14) as they have “deeply internalized the values of secrecy 
and suspicion towards outsiders” (Kalin 1986: 232). As regards gender, researchers show that 
asylum procedures operate more in favor of men than women. The definition of a refugee 
matches male persecution, which is public, rather than female persecution, such as FGM and 
domestic violence, which is often private. This private form of persecution is often culturally 
normalized and therefore ignored (Chan 2011, Freedman 2008, 2010).

Another problematic aspect of identity determination in Israel, which in part results from 
the abnormality of the asylum system as we have discussed previously, is section 3 of the 
asylum procedure. According to section 3: “Should a suspicion arise, at the conclusion of the 
registration and identification process, that a foreign subject is not who he claims he is or is not 
a subject of the country which he stated he was his country of citizenship, in a manner that does 
not enable the continuation of the interview, his matter will be referred to the consideration 
of the head of the team in the RSD unit in the Infiltrators and Asylum Seekers Department in 
the Authority, who will decide on the question of the foreign subject identity and subjection. 
Should the head of the team decide that the foreign subject is not who he claims to be, or that 
he is not a subject of the country which he stated was his country of citizenship, his application 
will be dismissed out of hand...”. Attorney Weitzen claims that this section does not comply 
with international standards because it deals with the most fundamental human rights. For 
this reason, except in very rare cases, the Ministry should conduct a full RSD process rather 
than deciding on an applicant’s case after a short registration interview. Currently, applicants 
who provide even one wrong answer are denied a full interview. Therefore, large numbers of 
applicants are forced to go to court, which is expensive. As a consequence of section 3, the 
State is able to limit access to the asylum procedure. Additionally, questions such as “where 
are you from”, claims attorney Ben Dor, may prove difficult for applicants to answer. This may 
reflect the essence of the person’s problem and his or her asylum claim, such as in cases of 
statelessness. For this reason, applicants’ requests should not be denied at this early stage of 
the process but instead should be processed fully before determination is made. 

The history and faults in identity determination and asylum in Israel, as well as the research 
conducted in Western countries, lead us to the next section. Here, we will discuss how identity 
is handled elsewhere, what lessons can be learned, and what recommendations can be made 
on the basis of these practices.
 

1.3. Identity Determination and Asylum in Selected Western Countries 
and the Aliyah Process in Israel

This information is based on interviews conducted with attorneys and activists, as well as 
officials in Europe, including Denmark7, Norway8 and Hungary9, and in the United States10. The 
interviews explored how identity is examined in the asylum process in these countries, what 
tools or methods are used to asses identity, what documents applicants can present, whether 
applicants are rejected because their identity is not established, and what lessons, if any, have 
been learned with regard to identity determination. 

The overall impression from the interviews is that identity determination in the countries 
examined is attached and embedded in the asylum process, such that applicants are 
very rarely rejected because their identity, allegedly, has not been established without 
conducting a full RSD examination. In addition, applicants are able to present different types 
of documents, such as school certificates or affidavits, or even to not present documents at 
all. Further, the authorities approach language and other experts in certain cases to assist 
in the determination and assessment. Lastly, the questions posed in interviews refer to the 
environment, geography, and culture, as well as to national symbols and holidays. However, 
their limitations are also considered. 

In Denmark, as well as in Norway, identity is examined at the beginning of the process by the 
national police. In the case that the police are not certain about the applicant, they consult an 
independent linguistic expert. In addition, a criminal police expert examines the authenticity 
of the applicant’s documents. Such an expert is also involved in the process in Hungary and in 
other countries such as the United States. In the US, blood tests to demonstrate genetic origin 
are conducted, although not by the authorities.11 In Norway, the authorities have a department 
that includes different experts, including anthropologists, sociologists, and historians, who 
specialize in different regions and produce reports on different issues. Experts in immigration 
also provide their expertise regarding certain cases including identity.12

Documents that applicants are able to present for examination in all these countries include, 
in addition to passports and ID, school certificates or affidavits. In the case that a person 
does not have documents, his or her identity is determined on the basis of an interview. In 
Hungary, if a person is able to present official documents, his/her identity is not investigated 
in much detail; accordingly, the authorities accept the applicant’s claim on the basis of the 
documents presented.13 If the police in Denmark are not able to establish the national identity 
of the applicant, the case is transferred to the full RSD investigation14. In most cases, however, 
the police in Denmark and Norway are able to establish the identity of the applicants, and 
the more significant part of the process is the RSD. With respect to the rejection of the 

7    Dorte Smed Eriksen, Danish Refugee Council; Sten Norup Andersen, Danish National Police (officer) 
8     Line Khateeb, Norwegian Organisation for Asylum Seekers :http://www.noas.no/en/ 
9     Zoltan Somogyvari; Orsolya Szantai, Hungarian Helsinki Committee, http://helsinki.hu/en/
10   Michael Davis, Davis& Goldfarb, immigration lawyers  
11   Michael Davis, Davis& Goldfarb, Immigration Lawyers
12   Line Khateeb, Norwegian Organisation for Asylum Seekers
13   Zoltan Somogyvari, Hungarian Helsinki Committee
14   Dorte Smed Eriksen, Danish Refugee Council
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applications, issues concerning identity in all these countries are defined under “credibility”. It 
is only in cases where identity itself is equal to protection, such as cases involving individuals 
from certain areas of Somalia or Afghanistan, that the nationality or locality of the applicant 
becomes crucial to the RSD process.

There are some important lessons learned from the way in which Hungary conducts its 
interviews. For example, instead of asking closed questions, one of the recent trends in this 
country is to ask open-ended questions, such as those about the applicant’s village, region, 
and localities, and then to compare the accounts given to available data15. One of the reasons 
for adopting this new approach is that officials found that applicants can prepare for closed 
questions. This method does not guarantee avoiding misjudgments; in a case where the 
Ministry was not able to trace the villages mentioned by the applicant, further investigation by 
the applicant’s attorney revealed their existence. As we were told in an interview, an attorney 
in Hungary also suggested dropping the use of “picture showing”: “I had a case where the 
interviewers showed many pictures to the Afghani applicant, mainly about famous building, 
mosques, squares etc. Following the interview, the translator, who is Afghan himself and also 
a very intelligent and educated person, told me that he had not identified some pictures 
either...”.16 In Norway, the authorities consider the different levels of access to information 
relating to the type of questions asked. For example, if the applicant is a woman and comes 
from a rural area in Afghanistan, then the questions asked would be on local folklore and 
customs17. 

In fact, not only can the practices in other Western countries shed light on those of Israel, 
but also the procedures concerning Aliyah in Israel show us that the authorities are capable 
of treating identity determination differently. According to Noami Kassel, legal intern at the 
Israeli Religious Action Center (IRAC), the identity of individuals who migrate from Ethiopia 
according to the law of return is not determined on the basis of documents which are not 
available but on the basis of providing witnesses. This practice is used also for people who 
immigrate not according to the law of return but as part of family unification processes. 
Another method in the determination process is to conduct interviews that use open-ended 
questions rather than closed ones, including questions about place of birth and names of 
family members. 

 
 
 
 
 
 
 
 
 
 
 

15    Orsolya Szantai, Hungarian Helsinki Committee
16    Zoltan Somogyvari, Hungarian Helsinki Committee
17    Line Khateeb, Norwegian Organisation for Asylum Seekers

 
 
 

One of the social groups whose identity or nationality is often contested during the asylum 
process is that of ethnic Eritreans. Ethnic Eritreans are Eritreans who were born or lived most of 
their lives outside of Eritrea, most commonly in Ethiopia. Such individuals are often Eritreans 
in their ethnicity but not necessarily in their nationality. Some ethnic Eritreans hold neither an 
Eritrean passport or national ID nor identification from Ethiopia. Since the majority of ethnic 
Eritreans have lived the most of, or even their entire, lives outside of Eritrea, they have little 
knowledge of the country and language. Often they are unable to master Tigrinya, which 
is one of the official languages of Eritrea. This becomes a contentious issue when they are 
questioned on their identity at the MOI. Most are unable to «pass» the MOI›s identity test.

L, an ethnic Eritrean who left to Ethiopia with her parents as a little child and then, after the 
death of her father, moved to Shagareb refugee camp in Sudan, fell victim to the MOI identity 
test and spent two years in prison with her little son (from March 16, 2009 until March 3, 2011). 
During this time, she was separated from her husband, the boy›s father. L. was a member 
of an Eritrean community that has expanded to more than 200,000 refugees in Sudan. She 
spent most of her life in Sudan. There, she married an Eritrean refugee and brought her little 
boy into the world. The tough attitude of Sudan towards refugees, the harassment by the 
Islamic government towards Christians, and the fact that many refugees were expelled by the 
Sudanese regime to disappear into the dark basements of Eritrea, made the couple decide to 
try their luck and flee to a country assumed to be democratic, a country that respects human 
rights: the state of Israel. During her two years in Israeli prison, due to pressure by the HMW 
on the authorities, L passed several interrogations by the Israeli MOI, who kept claiming that 
she is Ethiopian since her Amharic was too good and because she knew very little about her 
country of origin, in which she hardly lived. 

In order to understand who the ethnic Eritreans are and why they either hold no citizenship 
in any country or know very little about Eritrea, we need to go back to the history of the 
two countries and populations. Until the early 1990’s, Eritrea was part of the Ethiopian state. 
After thirty years of struggle and after joining forces with the Ethiopian army, the communist 
government of Ethiopia was defeated and the two armies established the new government of 
Ethiopia (Campbell 2013). In 1993, a referendum was held and, following the overwhelming 
support in favor of independence, the Eritrean state was established. Even after independence, 
however, Eritreans continued to live in Ethiopia, and people moved easily in between the two 
countries. In 1998, a war broke out between the two countries, a war that was later called “the 
border conflict”. During the years of conflict, about 150,000 individuals of Eritrean origin who 
lived in Ethiopia were stripped of their civil and legal rights, their property, and, in many cases, 
their Ethiopian nationality (Campbell 2013). In June 1998, the Ethiopian government expelled 
75,000 “Eritreans”, beginning first with Eritreans passport holders and later extending to other 
groups as well (Campbell 2013). The other groups included individuals who voted in the 
1993 referendum, alleged political activists, individuals who supported organizations based 
in Eritrea, individuals born in Eritrea, individuals born in Ethiopia but who had at least one 
parent or grandparent born in Eritrea, persons who allegedly visited Eritrea, or persons who 
allegedly undertook the national service in Eritrea. In this course of events, ethnic Eritreans 
were forced to register and were issued special documents called “yellow cards”. Some were 
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imprisoned. Large numbers were eventually driven to the border and their documents were 
confiscated and destroyed in order to prevent them from ever returning to Ethiopia. Other 
ethnic Eritreans continued to reside in Ethiopia, however, and it is difficult to estimate their 
number, which falls between 75,000 and 500,000.      

In 2004, the Ethiopian government announced the “Directive Issued to Determine the 
Residence Status of Eritrean Nationals Residing in Ethiopia”, which according to the authorities 
aimed at benefiting only Eritreans who lived in Ethiopia prior to the independence and 
afterwards on a permanent basis, meaning that these individuals have never moved to Eritrea, 
or moved back and forth between Ethiopia and Eritrea, or lived in another country after the 
independence (Campbell 2013). Yet the directive does not grant such individuals citizenship 
but only the right to reside in Ethiopia. In 2009, the Ethiopian government announced a 
second directive that was never published. This directive allegedly allowed deportees to 
return to Ethiopia and claim their property. Dr. Campbell, who succeeded in getting a copy 
of the directive from the embassy in London, reports that the directive sets restrictions as to 
which individuals can return and claim their property and in what ways they may do so. For 
example, individuals who have connections with Eritrea are excluded from the process. In 
addition, individuals who wish to claim their property or funds need to present certain proof. 
Campbell, who went to Ethiopia in order to investigate the matter further, was not able to 
receive the official figures pertaining to how many individuals submitted a claim, how many 
were denied, and how many succeeded. In a series of interviews he conducted in Ethiopia, he 
found that, according to ethnic Eritreans living in the country, the restrictions to the option of 
presenting a claim prevented individuals from submitting their own claim or meant that they 
failed the process. In addition, individuals who lived in Ethiopia illegally were afraid to expose 
themselves by approaching the authorities. Ethnic Eritreans living outside of the country, 
Campbell was told, were not allowed to return. Therefore, it is not clear if in theory they were 
able to return or what type of status they would get in the country, if any. Consequently, 
ethnic Eritreans live in Ethiopia with no civil and political rights and, resulting from this, they 
are exposed to discrimination and even persecution by the police and other authorities. Large 
numbers of ethnic Eritreans who were originally deported from the country and returned to 
Ethiopia live as refugees in refugee camps. 

A recent report written by Louise Thomas on the subject of mixed Eritrean and Ethiopian 
couples and ethnic Eritreans and Ethiopians supports Campbell’s findings. According to the 
research conducted in Cairo, such couples and individuals suffer persecution at the societal and 
governmental levels as well as statelessness. The report mentions that individuals who stayed 
in Ethiopia during and after the war suffered racism and fear of deportation. After registration 
was enforced, their daily life became fraught with worry and strife. The registration effectively 
gave the personal information to the government and its actors (the police). The writer notes 
that there is a misconception about the cessation of deportation of ethnic Eritreans from 
Ethiopia, with the assumption being that such individuals were able to retain their rights as 
citizens. In fact, those who were not deported from the country were still stripped of their 
rights and citizenship. 

The study also focuses, as mentioned, on mixed couples and individuals of mixed origin. 
According to the testimonies of the interviewees in Thomas’ report, the society in Ethiopia 
shows great resentment towards mixed marriages. There are testimonies of the community 
not supporting these individuals, accusing them of being spies, or of individuals being 
disowned from families. Women were subjected to harsher resentment following their 

choice of heart since their loyalty is associated with the men. In this respect, individuals are 
not perceived as their own person but identical to their group of bloodline or marriage. 
For this reason, an individual could be blamed for the actions of the group or government 
(Thomas 2006:34). In some cases, individuals were arrested, interrogated, and tortured (ibid: 
26). As to the descendants of such couples, Thomas claims that, although in both countries 
nationality can be extended on the basis of the nationality of either parent, in reality that is 
not necessarily the case; these individuals are either stateless or unsafe in both countries. As 
Jennifer Riggan (2011) shows, the concept that emerged in Eritrea and Ethiopia is the concept 
of purity. Therefore, the individuals who are targeted in this context are those who do not 
fit into the national categories and represent “a constant reminder of the incompleteness of 
national purity” (Riggan: 135). 

2.1. Asylum and Ethnic Eritreans

In the interviews we conducted, we found that ethnic Eritreans’ cases in other countries are 
considered in connection to the individual’s place of habitual residency, such as Ethiopia or 
Sudan, and the danger they may face there. Hence, while the country of origin for Eritreans 
is Eritrea, for ethnic Eritreans in the process of asylum, it is not. However, in the interviews 
conducted, we found that the circumstances of ethnic Eritreans in Ethiopia pending on 
one’s individual claim are a sufficient argument for asylum. According to the Danish Refugee 
Council, a small number of the Eritrean asylum cases are those of ethnic Eritreans. If such 
individuals are granted protection, the reason for this is that they cannot gain citizenship in 
Ethiopia. Such individuals may also be considered as non-refoulement cases, similar to that 
of an Iranian born in Iraq. In the US and Norway, too, their case is examined in connection to 
the country where they lived. In the US, however, the deportation limit is such that ethnic 
Eritreans are not deportable to refugee camps. 

The British example is a telling one since, until 2011, ethnic Eritreans were not granted asylum. 
The 2011 precedent that brought the change for this group is the one of ST, which the 
anthropologists John Campbell, whose research we have described, and Gunther Schreider18, 
were involved in writing expert reports to the court. In the decision of the Upper Tribunal 
Immigration and Asylum Chamber dated the 30th of June 2011, the court accepted ST’s 
appeal and his arguments as to the persecution of ethnic Eritreans in Ethiopia in the effective 
deprivation of citizenship. The court also accepted the argument as to the hostilities directed 
towards ethnic Eritrean in Ethiopia in 2011 and the high tension between the communities. 
This precedent notwithstanding, the position of the Israeli MOI and court is different.

2.2. Ethnic Eritreans in Israel

Ethnic Eritreans in Israel include individuals who lived in Ethiopia and were not deported 
during the war, individuals who escaped during the war, and individuals who were deported 
to Eritrea or elsewhere. In this report, we shall not discuss other Eritreans who do not have 
Eritrean citizenship because they were born or lived elsewhere. 

18    ST (Ethnic Eritrean – Nationality – Return) Ethiopia CG [2011] UKUT 00252(IAC). Upper Tribunal 
Immigration and Asylum Chamber, United Kingdom. 30 June 2011. Print
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The problem ethnic Eritreans face in Israel is, as I have mentioned, that the Ministry does not 
believe they have Eritrean citizenship because of their life story and because they are not able 
to pass the identity examination of the MOI. In addition, as the Ministry defines identity on 
the basis of residency, ethnic Eritreans are defined as Ethiopians whether they have Ethiopian 
nationality or not. Thus, Eritreans who lived in Ethiopia but have no Ethiopian citizenship are 
considered Ethiopians and, according to the MOI, can be safely returned to Ethiopia. 

The State’s argument that ethnic Eritreans can be safely returned to Ethiopia relates not only 
to identity in the context we have described in the previous section but also to what the 
State defines as the examination of “the majority of affinities”19 as well as its right to deport 
individuals to a safe third country. According to adv. Assaf Weitzen, the MOI’s approach is that 
ethnic Eritreans are not Eritreans, and even if they are, that they can be deported to Ethiopia 
because they because they have more ties there than in Israel. The examination of the majority 
of affinities is a principle that concerns different aspects of the judicial process. For example, 
such examination can determine the venue of trial and questions regarding residency and 
labor rights. In Israel, the principle was used as an argument in favor of Palestinian laborers, 
and it was accepted by the Supreme Court20. However, even in the absence of such affinities, 
the State claims it has the right to deport such individuals to a third country such as Uganda. 
This argument was recently accepted by the Israeli Supreme Court21. However, according 
to the UNHCR, such deportation “should be after proper communication, coordination, and 
agreement between the sending country and the receiving country. So, if there is a bilateral 
agreement between Israel and Ethiopia that says that Ethiopia is willing to receive other 
nationals and treat them equally, meaning they shouldn’t be deprived of their basic rights... 
In another context, if Israel wants to relocate them to Uganda, some of the questions to be 
asked include: Is Uganda willing to receive all the Eritreans who are non-nationals of Uganda 
and grant them a protective status upon arrival? Are they going to do an RSD for all of them?”22 
The recent case in which an Eritrean man was imprisoned according to the anti-infiltration 
law, put on an airplane to Uganda, refused by Uganda’s immigration, and then ended up 
in Cairo, and later in Asmara, raises serious concerns as to the outcomes of such policies. 
This man, according to information Ms. Rozen received, disappeared upon his arrival to the 
country and was later found to be administratively jailed there. 

Returning to ethnic Eritreans, what enabled the deportation of such individuals in the past 
was the cooperation of the Ethiopian embassy in Tel Aviv by issuing travel documents. The 
embassy stopped issuing travel documents to such individuals after an article, which put 
the embassy in an awkward situation, was published on October 24th, 20011 in Haaretz23. 
According to adv. Ben Dor, some ethnic Eritreans who arrived to Israel before the increase in 
the number of individuals crossing the border were even recognized as refugees and granted 
temporary residency. The fate of such deportees as mentioned in the literature reviewed is 
not clear to NGOs and the UNHCR in Israel. According to the UNHCR24, certain individuals 
who were deported from Israel to Ethiopia were later taken to refugee camps in Ethiopia. 
Nonetheless, questions as to the services provided in the camps and the rights of such 

19    Mivhan Meirav HaZikot
20    Petition 5666/03
21    Petition 7079/12
22    Harel S, personal interview, February 19, 2013
23    Nesher, 2011
24    Deck P, personal interview, April 3, 2013

individuals upon return remain unanswered.25 

Since 2011, however, the approach of the embassy has changed. In an interview we 
conducted at the Ethiopian Embassy in Tel Aviv, we were told in connection to Eritreans and 
ethnic Eritreans that: “If there is a person who is living here and is an Eritrean migrant, the 
Ethiopian Embassy will not receive them from Israel. Israel has a moral obligation to provide 
for refugees in Israel...Being born in Ethiopia does not automatically grant you citizenship, you 
must request a citizenship. You must decide if you will be considered Ethiopian or Eritrean. 
If you decide to be Ethiopian then you apply for a card. If you receive this card then you are 
considered a citizen with some minimal restrictions...I am not sure if you have to renew it [ID 
card]”. We can therefore conclude that the position of the Ethiopian Embassy is that Ethiopia 
is not a safe third country to which Eritreans could be deported from Israel. In addition, ethnic 
Eritreans who were born and lived in Ethiopia do not necessary have a status in the country 
but rather need to apply for one and possibly renew it if indeed this status is granted.

For the purpose of this report, we have tried to gather more information on the current 
situation of ethnic Eritreans in Ethiopia. We have tried to contact numerous UNHCR officials 
and individuals who were deported from Israel back to Ethiopia with no success. Future efforts 
therefore should be dedicated to recovering more information in Ethiopia. 

Another subject relating to ethnic Eritreans is that of mixed couples (i.e. Ethiopian and ethnic 
Eritrean and Ethiopian and Eritrean couples) and their prospective fate if they are returned 
to Ethiopia. As we mentioned earlier, according to Thomas such couples experience great 
difficulties on both societal and governmental levels. The discriminatory situation of Eritreans 
in Ethiopia, including the inaccessibility of medical treatment and continuous small-scale 
deportations, is also described in article 21.34 of a document authored by the British Home 
Office in 200826. The difficult circumstances of Ethiopians living in Eritrea are described in a 
document published by the British Border Agency in 200927. 

Following his field research in Ethiopia, John Campbell collected testimonies that support 
other evidence concerning mixed couples. According to Campbell, such couples are in fact 
stateless: “Asylum applicants such as X and Y are doubly disadvantaged; because of their 
marriage they and any children which they have are deeply stigmatized within their own 
community. They are also stigmatized by the governments of Ethiopia and Eritrea, who refuse 
to recognize them or allow them to return as a married couple. Furthermore, their children 
are unlikely to be recognized as nationals of Ethiopia or Eritrea and thus their parents’ status 
as stateless persons will be passed from parent to child”.28 

Mixed couples’ cases are not considered by the MOI as cases in themselves. Instead, the claim 
of each spouse is examined individually. In addition, in order for an Eritrean spouse to prevent 
his or her partner from being deported (even in cases where the two have children), he or she 
needs to submit an asylum application (following the Supreme Court’s decision as we shall 

25    Harel S, personal interview, February 19, 2013
26    Border & Immigration Agency; Country of Origin Information Service. (2008). Country of Origin 
Report- Ethiopia. Retrieved from RefWorld, United Kingdom: Home Office, http://www.refworld.org 
cgi-bin/texis/vtx/rwmain?docid=47973f8f2    
27    http://www.unhcr.org/refworld/docid/4adc1b972.html
28   John Campbell to Hadar Weiss 102010/5/ Expert report regarding the marriage of Ms AHG and Mr 
TTM
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explain). While according to section 12 of the RSD procedure, a spouse of an RSD applicant 
is safe from deportation, his or her chances of getting a visa are unclear, and the outcome of 
such applications has not been announced.   
Both cases of ethnic Eritreans (framed as disputed nationality cases) as well as mixed Eritrean 
Ethiopian couples’ cases were brought to Israeli courts including the Supreme Court of Justice. 
In the next section we will discuss decisions made in such cases during the last two years and 
the implications of these decisions. 

 
2.3. Analysis of Court Cases

In order to understand how Israeli courts and judges determine issues of identity concerning 
asylum cases and cases of ethnic Eritreans, we have gathered cases which were brought to 
the administrative courts and the Supreme Court and were given verdicts between 2011 and 
2013. In connection to ethnic Eritreans and deportation to a third country, it seems that courts 
have consolidated a certain line of ruling while identity in general remains a subject to case by 
case decision making depending on individual cases and individual judges.
 
Judge Rami Amir’s decisions demonstrate, for example, a critical approach to the way 
the Ministry handles cases and its judgment and arguments. In a case that involved the 
contested identity29 of a young woman who left Eritrea as a child, Amir states in the verdict 
that a detailed testimony is sufficient in order to determine one’s identity. Although the 
woman has not lived most of her life in Eritrea and therefore was not able to respond to the 
Ministry’s questions and had no documents, Amir states that her detailed testimony provides 
enough evidence to determine that she is Eritrean. Other judges, however, reveal a different 
approach. For example, in the case of an Eritrean woman who appealed to the Administrative 
Court in Be’er Sheva to determine that she is Eritrean and entitled to group protection30, the 
judge, Hani Slutki, accepted the MOI’s arguments that the appellant is Ethiopian and found 
them reasonable. These included the arguments the appellant was not able to respond well 
enough to questions, that her pronunciation during her interview was “wrong”, and that there 
were inconsistencies in details provided as to her alleged sister living in Israel (inconsistencies 
which the court accepts as stemming from the appellant). Yet the judge left an option for the 
appellant to conduct a DNA test to prove her claim to her sister. In another case of an Eritrean 
man, the judge Sara Dovrat31 accepted certain arguments presented by the MOI but also 
criticized the Ministry. The judge criticized the weight given to some of the questions such as 
those concerning symbols on coins. In addition, the judge agreed with the appellant that, by 
rejecting the claim that is Eritrean, the State was not able to establish the one he is Ethiopian32. 
Judge Ya’aqov also stated that providing travel documents from the Ethiopian embassy 
is no guarantee of the government’s intentions as “past experience has shown that when 
an appellant was removed to Ethiopia he was later transferred by the Ethiopian authorities 
to Eritrea”33. Yet, in contrast with Amir, other judges34 insist that individuals requesting the 
state’s protection should present official documents in order to establish their nationality. 

29    Hailu Tigest, Vanslach Vanu, 53854-07-10
30    Appeal 17276-02-13 Meles versus the MOI
31    Administrative Appeal Tedesa Asmalesh Teklom 1618-11-12
32    Similar critique and the overruling of the decision see Judge Avraham Ya’aqov Eden Hagod 
Goym 39051-10-11
33    Administrative Appeal, Efrem Tesfay 40315-08-11
34    Judge Rachel Barkai, Hadas Gbremadhin Hagos 2233-02-12

However, in the case of Eden Hagos Goym35, the judge again criticized the way the Ministry 
determines identity and offered a model for the burden of proof, which, in his opinion, is 
required. The court noted that one should consider that “normally it is the case of uneducated 
people who arrive from rural areas, far from governmental centers, who have never carried 
an official document of their country”. He also mentioned that the state should not consider 
its questionnaire in a quantitative manner but in a qualitative one, and that instead of the 
list of closed questions every case should be examined individually. According to this ruling, 
in order to determine the majority of affiliations for the purpose of deportation, the burden 
of proof should be similar to civil law rather than refugee or criminal law, which involve “the 
balance of probabilities”.      

As to ethnic Eritreans, according to most court rulings explored, such individuals could be 
deported to Ethiopia based on the principle of the majority of affinities or deported to a third 
country, and according to the assessment of some judges, such individuals face no danger 
in Ethiopia. The earlier ruling of Judge Rami Amir in the case of Ataklit Geban Brahane36 is 
therefore is very critical of this approach. Amir explains in detail that, after ruling in dozens 
and hundreds of asylum cases, he found the MOI started to argue that group protection is 
contingent to residency only at a later stage yet without formulating and formalizing a new 
policy in this regard. Affiliation, he claims, is examined only when it can benefit the Ministry 
and not the other way around. However, affiliation, according to Amir, is not only a matter of 
residency but also of the type of school attended, political activity, and so forth.
 
Nevertheless, later rulings tend to accept the MOI’s position although the matter of assessing 
the danger in deporting ethnic Eritreans to Ethiopia remains with the State and appellants. 
For example, in a ruling of Judge Sara Dovrat37, she wrote in her verdict: “even if theoretically, 
and the matter was not proven, the appellant will be considered Eritrean, still the majority 
of his affinities are to Ethiopia”. As to the danger ethnic Eritreans may face, she says the 
argument is general and there is no specific evidence as to the appellant. In another case 
brought to the Administrative Court in Be›er Sheva, Judge Baruch Azulay38 concluded that 
the appellant’s identity is still to be determined and that an analysis of an affidavit and other 
documents which were presented by the appellant must also be conducted. In addition, the 
judge ruled that, without considering the appellant identity, the danger the appellant may 
face in whichever country he or she might be deported to should be thoroughly investigated. 
In spite of the ST precedent and the expert opinion that was also submitted to judge Avraham 
Ya’aqov39, the Court stated (contrary to Campbell’s opinion) that ethnic Eritreans do not face 
any danger to their lives in Ethiopia. Moreover, in a case brought to the Administrative Court 
in Tel Aviv involving a man who claimed he was imprisoned and tortured in Ethiopia because 
he refused deportation during the border conflict, the judge, Yehudit Shtufman ruled that 
although “...obviously it is unclear what would be the situation of the appellant when he 
enters Ethiopia, Ethiopia is willing to provide him a travel document and it seems there is no 
danger for his life”40. In the response to the appeal, the MOI quoted John Campbell’s report 
as a document submitted on its behalf, quoting out of Campbell’s expert opinion a sentence 
in which he says that, after four years of residency in Ethiopia, such individuals can apply for 

35    Administrative Appeal, Eden Hagos Goym 39051-10-11
36    Administrative Appeal, Ataklit Geban Brahane 12282-02-11
37    Administrative Appeal, 29370-12-12
38    Administrative Appeal, Daniel Habtom Haile 12682-03-12
39    Administrative Appeal, Geday Gbrhiasos 15455-09-11
40    Administrative Appeal,  Hagos 38223-10-11
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a citizenship. Attorney Yadin Eilam 41 reports that judge Ya’aqov rejected 14 cases out of 19 
during the month of August, accepting the MOI’s identity determination on the basis of the 
majority of affinities in spite of the questionable methods of identification and information 
available on ethnic Eritreans in Ethiopia. 

The crucial rulings in this matter are those of the Supreme Court on the case of Waldiselassi 
4566/11 and Asmara Ahunum Germay 7079/12 and Futsum Gabrimichael 7466/12. According 
to the verdict in the appeal of the case of Waldiselassie, the state is legally entitled to deport 
individuals to a third country with which “infiltrators” have affinities as long as their lives are 
not in danger in that country. The later cases therefore discussed who will carry the burden 
of proof and what proof is required. Regarding this, the Supreme Court again ruled in favor of 
the state: “according to the custom in international law...from the moment a third country the 
foreign subject can be removed to was identified, the burden of proof demonstrating there is 
a problem in the removal is laid on him and not on the State...”
            
As to Eritrean-Ethiopian couples, certain administrative court rulings support the applicants 
rather than the state. For example, Judge Hani Slutky stated that the court is not convinced 
that there is a difference between a recognized refugee and one who is protected under 
a collective protection in terms of their right for family life, therefore saying that a woman 
whose identity is contested can apply for a status on the basis of her marriage to an Eritrean 
man42. In a ruling of Dr. Oded Mudrik43, the judge also stated that the appellant has the right 
to request a status based on her marriage and having a son. Yet the position of the Supreme 
Court, as it was stated in the cases of Nesnat Argay Asfu and Melwork Almo Aila44, is that 
a person who is protected as part of the non-removal policy cannot sponsor his family for 
the purpose of status and can do this only by receiving a refugee status. The court therefore 
paved the way for such individuals to apply for RSD. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

41    Email correspondence 20/8/2013 
42    Administrative Appeal, Hannah Mangestab Asmarom 20871-06-11
43    Administrative Appeal, Gabra Masfin Lemlem 27119-04-11
44    Appeal 8908/11

In the previous chapters, we discussed the issues surrounding contested identity in Israel and 
the particular case of ethnic Eritreans. While the civil status of ethnic Eritreans in Ethiopia is 
highly questionable, in the absence of the Eritrean citizenship, certain ethnic Eritreans could 
be considered stateless. Such cases include individuals who fled Ethiopia and do not have an 
Eritrean nationality, individuals who were deported to Eritrea but were refused by the Eritrean 
authorities, and individuals who remained in Ethiopia with no status (Campbell 2013). Such 
individuals, as confirmed by UNHCR, also reached Israel, and some of their cases were brought 
by UNHCR together with the HMW to the Israeli authorities, yet so far these cases have had 
no success. 

The Jewish German philosopher Hannah Arendt, herself a refugee and stateless person who 
witnessed the rise of totalitarian regimes and war in Europe, described the stateless person as 
a subject who is deprived of the right to have rights. The stateless in Arendt’s eyes is situated 
outside the law and is subjected to a radical lack of rights or ‘total domination’. The stateless 
individuals have no type of protection, and they live their lives similarly to those who live 
under a totalitarian regime (Monika Krause 2008).   

Following the historical events Arendt experienced and witnessed, statelessness became 
defined at the international level as a breach of human rights, and states were given tools to 
assist such individuals. In international law there are two definitions of statelessness: de jure 
and de facto. The first is when there is no recognized state to which the person may claim 
nationality (Jay Milbrandt 2011:7-8). De facto statelessness is a situation where an individual 
possesses a legally meritorious claim for citizenship but is precluded from asserting it because 
of practical considerations such as cost, circumstances of civil disorder, or fear of persecution. 
Therefore, such an individual does not have an effective nationality. 

The first international definition of statelessness was set in the 1954 Convention Relating to 
the Status of Stateless Persons, which created an international recognized status for de jure 
stateless individuals. It was stated in Article 1: ”For the purpose of this Convention, the term 
“stateless person” means a person who is not considered as a national by any State under 
the operation of its law”. The Convention specifies the obligations of the contracting states 
towards stateless persons residing in their territories. Article 32 states: “The Contracting States 
shall as far as possible facilitate the assimilation and naturalization of stateless persons. They 
shall in particular make every effort to expedite naturalization proceedings and to reduce as 
far as possible the charges and costs of such proceedings”. The 1961 «Statelessness Reduction 
Convention» focuses on strategies for eliminating statelessness, thus encouraging states to 
minimize statelessness by avoiding arbitrary deprivation of citizenship (ibid). Yet, according 
to the UNHCR, about 12 million people around the world are stateless (ibid: 2). 

The persistence of the problem of statelessness, which is the direct outcome of states’ 
policies, results from a number of reasons. As mentioned, the 1954 Convention refers to de 
jure statelessness. However, scholars have pointed out that ineffective nationality equals 
statelessness (Oliver Vonk 2011). The status of such individuals is nevertheless vague. Another 
issue is the absence of guidelines on the identification of statelessness persons (Laura van 
Wass 2009:6-7).   
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From a global perspective, statelessness exists almost everywhere. In Europe, statelessness 
resulted from the 1989 border changes and the collapse of the Soviet Union, Yugoslavia, 
and Czechoslovakia. In 2009, the UNHCR estimated there were 640,000 stateless persons 
in Europe45. Certain ethnic and minority groups such as Russians or the Roma had shifted 
states and encountered difficulties in effectively acquiring or establishing citizenship in newly 
emerging states (Jay Millbrandt 2011). In Asia, hundreds of thousands of people are living 
as stateless as a result of expulsions and discriminatory policies. The government of Bhutan 
expelled and striped of citizenship more than 100,000 Bhutanese of ethnic Nepali origin in 
the early 1990s. The government of Thailand has registered some 300,000 members of the 
country’s ethnic minority hill tribes and issued them special identity documents but denied 
them nationality or full citizenship rights (Ibid). In Africa, the conflict between Ethiopia and 
Eritrea, as we mentioned, created 75,000-500,000 stateless individuals as a result of mass 
expulsions and deportees being stripped of their civil status. Such situations are also the result 
of other wars in Africa – most recently, in the case of the establishment of South Sudan. In 
the Middle East, the three main populations who are stateless are the Kurds, the Palestinians, 
and the Bedouins. While the case of the Palestinians is the result of the Arab-Israeli conflict, 
stateless Palestinians are living outside of Israel. The third group, the Bedouins, live in different 
countries in the region including Kuwait, where 12,000 individuals are denied citizenship, and 
Israel. In the next section we will discuss stateless individuals living in Israel and the policy of 
the Israeli state. 

3.1. Statelessness in Israel 

As a contribution towards the Convention in Geneva in 1959, the Israeli Ministry of Justice 
prepared a document titled “Draft Conventions on the Elimination or Reduction of Future 
Statelessness”. In its first sections, the document describes the Israeli state’s commitment to 
the international law that concerns refugees and stateless persons, describing it as a Jewish 
interest: “Israel informed the Secretary General on the 3 December 1958, through its Permanent 
Mission in New York, of its intention to participate to that conference. In taking this decision, 
the Government of Israel was of the opinion that not only Israel should cooperate in the 
common endeavor to eliminate or reduce statelessness, as in which, in the case of Israel, has 
been largely realized through the adoption and application of the Nationality law, 5712-1952, 
but also that it is interested in the elimination of an evil prejudicial to Jewish interests and 
to the status of Jews in the various countries of their residence. It is this same attitude which 
prompted Israel to take part in various international deliberations where Jewish interests were 
involved such as the Conference on the Status of Refuges (1951) and the Conference on the 
Status of Stateless Persons, 1954”46. Nevertheless, previous internal correspondence reveals 
that, in fact, Jewish and Israeli interests were not the same in connection to the manner of 
granting citizenship to children born in a country other than the country of origin (or habitual 
place of residence) of their parents and who are in danger of statelessness (either from birth 
or when these individuals apply as adults). In a letter to the Government’s Secretary from the 
Justice Minister Pinhas Rozen dated 30.10.58, the minister wrote: ”although the Government 
expressed its willingness to support giving citizenship from birth, it should be considered that 
if many dignified states settle for the second method, which is much more humble, the State 

45    UNHCR Global Trends; Refugees, Asylum Seekers, Returnees, Internally Displaced Persons and 
Stateless Persons at www.unhcr.org/4c11f0be9.html 
46    ISA 5757 /9-ג

of Israel could settle for that too...the Jewish organizations are for the early application of 
course. Considering these reactions it seems that pushing for a late application would fail; and 
in any case it is unpleasant if Israel is the initiator of such a move”47. The conflict between the 
Jewish interest and the Israeli one concerned at the time, as documents show, Arab residents48 
who were not protected by the law of return or the nationality law. And indeed, as we shall 
discuss, they are largest stateless group living in Israel.   

3.2. The Statelessness Procedure 

Only fifty years after signing the Convention did the state of Israel respond to statelessness by 
creating an administrative procedure. The procedure followed petitions that were submitted 
to the court on behalf of individuals who originated from the Soviet Union. The petitions 
were submitted by attorney Oded Feller of the Association for Civil Rights in Israel (ACRI). 
According to attorney Feller, the petitioners were in detention as the Ministry of Interior was 
not able to deport them. One of the petitioners was originally from Georgia and the other two 
from Tajikistan. All three individuals did not have nationality and had no status in Israel. In 
2005, ACRI had received no answer from the MOI regarding the status of these individuals and 
submitted a petition to the Administrative Court in Tel Aviv requesting permanent status for 
the petitioners. In its response to the Court, the MOI said that, if its negotiation efforts with the 
petitioners’ country of origin (to determine a citizenship) proved to be fruitless, the ministry 
would reconsider its steps concerning these individuals. As a result, the petition was rejected 
in order to give more time to the MOI to resolve the issue.  

While the efforts of the Ministry indeed proved to be fruitless, ACRI petitioned again and, 
in January 2007, the Court accepted part of the petitioners’ demands. The most important 
demand was that the Court ordered the MOI to publish a procedure for stateless persons within 
a few months. In July 2007, the MOI published a procedure. However, the procedure was not 
written from the point of view of the individual who wishes to approach the Ministry and ask 
for recognition but rather from the point of view of the state, discussing how the state should 
handle such individuals held in detention. For that reason, the notion of statelessness was not 
included in the title of the procedure49. Meanwhile, with the assistance of ACRI and on the basis 
of the Court’s verdict, the MOI issued these individuals a B1 visa. In 2010, ACRI petitioned for the 
third time, demanding that all the three individuals gain permanent status and that the Ministry 
publish a new procedure according the court’s ruling. While two of the petitioners indeed 
received temporary residency, the third eventually returned to Georgia after the Ministry found 
there was an agreement between Georgia and Israel (if a person holds an Israeli travel document, 
they are able to enter Georgia, and once in Georgia, the individual can then apply for status). 

In 2012, the Ministry published a new procedure50. The newer version enabled individuals to 
approach the Ministry and request status on the basis of this procedure, according to which 
the Ministry issues a B1 visa after a year has passed since the initial application or release from 
detention if indeed the person is successful in their application to be recognized as stateless. 

47    ISA 5757 /9-ג
48    ISA 5577 /9-ג
49    10.1.0015 Procedure handling a foreign subject who claims there is not state to which he/she 
could be deported to 4/7/07
50    10.1.0015 Procedure handling a foreign subject who claims he/she is stateless version 2 updated 
12/11/2012
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This visa is renewed for a period of ten years, during which time the Ministry continues to 
explore the options for deporting the applicant. After ten years, the respective applicant 
receives temporary residency, which is the highest status he or she can achieve. However, one 
major flaw from a human rights perspective is that the procedure is open for individuals who 
entered the country legally and not for so called “infiltrators”. Another flaw, which also exists 
elsewhere, relates to the identification of stateless persons. According to Oded Feller another 
demand of ACRI is setting an SSD, Stateless Status Determination procedure, which should 
detail how statelessness is determined and, in certain circumstances, what can authorities 
demand or expect from applicants. For example, if one does not have any documents, or only 
a few documents, can one be required to approach embassies on one’s own, or must one 
provide solutions to one’s stateless situation on one’s own? In addition, while being a refugee 
can be a temporary situation, statelessness is almost always a permanent one and therefore 
requires a permanent solution.

By Sigal Rozen’s account, since Eritrean and Sudanese nationals cannot be deported, the 
authorities hold off recognizing them as such. As a result, many Sudanese and Eritreans, who 
insist on being Sudanese and Eritreans, are accused of concealing their real nationalities and 
are defined as «uncooperative.» If a detainee is «uncooperative», then even the old Entry 
to Israel law does not require his or her release from detention. In 2012 only, the Eritrean 
Committee in Israel documented 517 Eritreans, recognized by the committee as such, who 
were denied protection papers because the MOI claimed they were impostors.51

According to the UNHCR in Israel, similar to Feller’s claims, the current procedure does not 
conform to international standards and is therefore a “non-procedure”. The procedure is not 
helpful to applicants since it does not provide a durable solution and requires the person to 
continue searching for another country, consequently remaining in a limbo. 

Although the procedure was created following cases of individuals who originate from the 
Soviet Union, the majority of the stateless persons in Israel are indigenous. They are Bedouin. 
According to Feller, it is difficult to say how many there are – the number could amount to 
hundreds or to thousands. The reason certain Bedouins in southern Israel are stateless is 
because of the nomadic nature of this community. In the 1950s, Bedouins continued to cross 
borders with no documents. Some of them had no documents at all while some had documents 
issued by the Israeli military. In addition, following a murder of an Israeli officer, the Azazme 
tribe was deported to Egypt by the Israeli military. After 1967, the Egyptian occupation of the 
Sinai desert allowed for many of the deportees to be returned to the southern part of Israel. 
Some lived in Israel with no papers, and some were registered as residents of Gaza. Following 
the peace agreement between Israel and Egypt (and later the Oslo accords), the returnees 
remained in Israel, but their registration was later transferred to the Palestinian authority. 

However, for the Azaame, the stateless procedure does not apply since they originate from 
Israel. When ACRI appealed on behalf of a young Bedouin woman who was born to a family 
of returnees (her father had status in Israel but she had none), the state refused to grant her 
status, arguing she could not be identified without documentation. In contrast, ACRI argued 
that she could be identified in a manner similar to the way that the Olim from Ethiopia are 
identified (as we have also described in the first section of the report). The state argued she 

51    http://www.hotline.org.il/english/pdf/Detention_of_Asylum_Seekers_%20Eng.pdf

could be identified only in court. As the court accepted both arguments, any such individual 
who wishes to be identified may appeal to the court.

3.3. Comparison to Europe and North America 
While in Israel statelessness is separated from asylum, from the interviews we conducted 
in countries in Europe, it seems that statelessness is integrated in the asylum process and 
examination (although the examination of statelessness is often based on a specific guideline 
and as part of the RSD process). As a result, a stateless person may not receive a refugee 
status interview after an RSD examination but would be protected as a stateless person, 
thus receiving another type of protection and status. The majority of stateless persons reach 
Europe from the Middle East including Syria and Lebanon. They reach North America from 
Africa, the post Soviet Union republics, and Tibet. While in certain countries a stateless person 
is considered only de jure, such as in Hungary, in the United States it seems that a person can 
also be determined de facto stateless, such as Somalis. For example, describing a relevant 
case, US attorney Michael Davis stated: “Practically, there is no state which can recognize 
the client as a citizen”52. Even cases where citizenship is argued as ineffective, the applicant 
may still be considered stateless based on their ethnicity. In the United Kingdom, however, 
the Home Secretary very recently designed a new procedure for stateless persons. While the 
procedure is open to any stateless person, it is separated from asylum and related to de jure 
statelessness only: “it is primarily intended for those who do not qualify for refugee status or 
for Humanitarian Protection...The new procedure is not intended for undocumented migrants 
per se, including those sometimes labeled as “de facto”53.   

3.4. Ethiopian/Eritrean Statelessness – A Case Study 

In order to exemplify the connection between identity determination of ethnic Eritreans and 
statelessness in Israel, allow us to go into the details of the story of an individual who was not 
issued a visa as a result of the MOI identity examination and may be considered, according 
to her story and expert opinion, de jure stateless. The case is that of a young woman who 
appealed for the help of the ARDC. Ahe was initially issued a 2(a)5 visa that was later revoked 
and taken from her by the MOI in Lod. The woman had no documents and no contact with 
her family members. The woman was interviewed by two experts. The first one, who is a 
native speaker of Tigrinya, Dr. Mussie Tesfagiogis, concluded that while the young woman 
was not able to provide details about Eritrea, her Tigrinya was a native dialect common in the 
highlands of Eritrea (based on morphological phonological and lexical analysis). According 
to the second expert, Dr. John Campbell, whose conclusion was based on an analysis of her 
life history, she is stateless. According to Campbell, the woman is entitled to neither Eritrean 
nor Ethiopian nationality as she was not registered in Ethiopia as an ethnic Eritrean. Since 
registration was completed in 2004, she cannot register and therefore she is stateless. Based 
on the statements of the Eritrean Embassy in Israel, she is not entitled to Eritrean citizenship 
and would be arrested if deported there. Dr. Campbell claims that, if she were to be deported 
to Ethiopia, she would probably be put in a refugee camp and suffer the harsh conditions 
related to refugee camps. The young woman therefore failed the identity examination at the 
MOI’s unit in Lod because the questions are directed to people who have lived for a long period 

52    Interview with Michael Davis, Attorney, David and Goldfarb Immigration Lawyers
53   Fahamu Refugee Legal Aid Newsletter May 1, 2013,”Advocacy Groups Celebrate Landmark Step 
to Protect Stateless in the UK”



| "You are Ethiopian Until Proven Otherwise" || Contested Nationality, Ethnic Eritreans and Stateless Persons in Israel |

26 27

of time in Eritrea, and as we have showed, not even all native Eritreans are able to respond 
correctly to these questions. The young woman is an ethnic Eritrean who is not recognized 
as a national of either Ethiopia or Eritrea. However, since she entered Israel illegally, she is not 
able to apply for a status according to the procedure. She remains undocumented, unable to 
find a job and exposed to arrest. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
In this report, we have discussed three issues and groups of people in need for protection, 
all distinctive, yet connected to one another and even overlapping. The first topic we 
discussed was identity: why identity is central to asylum in Israel, how identity is determined, 
what the place of identity is in other asylum systems in Europe and the United States, how 
identity is determined in those countries, and how identity is established for the purpose of 
Aliya. From this analysis and the comparison to literature available on the determination of 
identity (age, sexual orientation), we identified the flaws in the Israeli system and the faults 
in the ways of establishing identity by the MOI. In the second section, we discussed ethnic 
Eritreans, individuals of Eritrean origin who live outside of Eritrea. We described the history of 
ethnic Eritreans in Ethiopia, most importantly in connection to the border conflict between 
Ethiopia and Eritrea and the lives of affected individuals afterwards. We discussed the case 
of ST, who created a precedent in the United Kingdom by convincing the court that he is in 
need of asylum, and the situation regarding the asylum process for ethnic Eritreans in other 
countries. We also discussed mixed Eritrean and Ethiopian couples, including their children, 
as a case similar and connected to the case of ethnic Eritreans. At the end of the section, 
we discussed Israeli court cases concerning ethnic Eritreans. Lastly, we discussed stateless 
persons, a definition ethnic Eritreans qualifies under, including the definitions of de jure and 
de facto. We discussed in a comparative perspective the procedure that exists in Israel for 
stateless persons, how it came to be, and what flaws are present in this procedure.

From the above analysis, we can draw a few recommendations: 

1. Identity determination should be embedded in the asylum process, such that individuals 
will not be rejected on the basis of being unable to establish their identity after only a short 
interview. Rather, the question of their identity should be integrated into a longer, in-depth 
asylum investigation. 

2. In cases where identity is investigated as an initial or final stage of the asylum process (such 
as in non-removal groups of nationals), the examination should take into account gender, 
status, and cultural differences. Considering the nature of the state of individuals who are in 
need of protection, the Ministry should consider open-ended questions as well as affidavits in 
determining identity. 

3. Experts’ reports on identity and asylum should be formalized in terms of the criteria for 
writing reports and their status in courts. For example, the length of the reports, their structure 
and questions answered, the qualifications of their writers, and their weight in court vis-à-vis 
the state›s reports.  
4. Cases of ethnic Eritreans who, as well as mixed couples, are unable or not entitled to hold 
Eritrean nationality or derived protection should be considered for protection in Israel. 
 
5. NGOs should urgently gather information on the updated situation of ethnic Eritreans in 
Ethiopia by locating deportees and interviewing them.
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6. The procedure designed for stateless individuals should not exclude individuals on the 
basis of the way that the individual entered the country and should provide durable solutions 
for the persons recognized.   

Overall, the flaws in identity determination in Israel, and in the policy towards ethnic Eritreans 
and stateless persons, are all connected to larger issues, some of which are already discussed 
elsewhere (Berman 2012, Lijnders 2013). These issues include: lack of parliamentary legislation 
that guarantees the safety, rights, and dignity of asylum seekers and stateless persons in Israel, 
a lack of a functioning asylum system with a reasonable rate of recognition of applicants (as is 
the case in other Western countries), and finally a lack of courts and judges who monitor the 
asylum system and protect the human rights of non-Israeli citizens. Without such changes, 
asylum seekers and stateless persons, as well as their advocates, will continue to struggle 
against all odds to find protection in Israel.    
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